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STATEMENT OF THE CASE 
Nature of the Case 
Kirkley Evans appeals following the district court's denial of his motion for credit 
for time served. Mr. Evans asserts that the district court erred when it denied his motion 
requesting credit for time served on his consecutive state sentence, as he was booked 
into the Idaho Department of Correction ("IDOC") facility on his state sentence and 
remained in the !DOC facility for four days before he was transported to the federal 
facility to serve his federal sentence. 1 
Statement of the Facts & Course of Proceedings 
On July 22, 2008, Mr. Evans was sentenced in federal case number CR-07-213-
S-EJL. After sentencing on the federal charge, Mr. Evans was held for 30 days in the 
federal holding facility at the Ada County Jail. 
On August 21, 2008, the state district court sentenced Mr. Evans to ten years 
unified, with six years fixed. (8/21/08 Tr., p.25, Ls.9-12; R. 35652, pp.64-65.)2 The 
district court ordered that Mr. Evans' sentence be served consecutive to the federal 
sentence. (8/21/08 Tr., p.25, Ls.13-15; R. 35652, p.65.) The district court entered a 
written judgment of conviction and commitment on August 25, 2008. (R. 35652, pp.64-
66.) The written judgment provided that Mr. Evans' sentence "shall run consecutive to 
1 Mr. Evans' appeal is premised on the assumption that the federal government did not 
~ive him credit for the four days he spent in the I DOC facility in August of 2008. 
On August 13, 2012, this Court ordered the District Court Clerk to prepare and file a 
"Limited Clerk's Record" and ordered that the Appeal Record in this appeal (Supreme 
Court Docket No. 39888-2012), be augmented to include the court file, Reporter's 
Transcripts, and Clerk's Record filed in the prior appeal No. 35652-2008. For clarity, 
Mr. Evans will refer to the Clerk's Record and Limited Clerk's Record by their respective 
docket numbers. 
1 
the sentence imposed in United States District Court Case No. 0976 1 :07 CR00213-
001-S-EJL." (R. 35652, p.65.) 
After sentencing, Mr. Evans was delivered to the Idaho Department of Correction 
to begin serving his state sentence. (R. 39888, p.16.) Mr. Evans was housed at ISCI 
and was even provided an identification badge. (R. 39888, pp.16-17, 19.) After serving 
four days of his state sentence in the custody of the IDOC, Mr. Evans was then 
removed from IDOC custody and taken back to federal prison where he served the 
remainder of his federal sentence. (R. 39888, p.17.) 
On March 9, 2012, Mr. Evans filed a prose Motion for Credit for Time Served, 
and an affidavit in support, in which he asserted that he should have received credit for 
his Idaho sentence once he was booked into the IDOC facility on August 21, 2008. 
(R. 39888, pp.14-21.) Mr. Evans' affidavit in support of the motion advised that he was 
placed at the IDOC facility, Idaho State Correctional Institution (ISCI), on August 21, 
2008, and hewas not removed and subsequently transported to federal facilities until 
August 25, 2008. (R. 39888, p.17.) Mr. Evans submitted substantial information in 
support of his motion, including several exhibits substantiating his claims that he was 
booked into the IDOC facility on August 21, 2008. (R. 39888, pp.19-20.) 
On April 4, 2012, the district court denied Mr. Evans' motion without a hearing. 
(R. 39888, pp.24-26.) On April 23, 2012, Mr. Evans filed a timely Notice of Appeal from 
the district court's order denying his motion. (R. 39888, pp.27-32.) An Amended Notice 
of Appeal was filed 011 July 11, 2012. (R. 39888, pp.53-55.) 
Mr. Evans contends that he began serving his state sentence when he was 
booked into IDOC custody on August 21, 2008, and he should have received credit on 
2 
state court sentence with the four days he served in IDOC custody, from August 2·1, 
2008 to August 25, 2008. 3 
3 Mr. Evans' pro se Motion for Credit for Time Served requested credit "for all local, 
county and state time served in conjunction with this charge." (R. 39888, p:14.) 
Although Mr. Evans also requested credit for the 790 total days he served in federal 
custody, on appeal Mr. Evans is pursuing his request for credit for the four days he was 
in IDOC custody in August 2008. 
3 
ISSUE 
Did the district court err when it den Mr. Evans' motion for credit for time served? 
4 
ARGUMENT 
The District Court Erred \Nhen It Denied Mr. Evans' Motion For Credit For Time Served 
A. Introduction 
Mr. Evans asserts that the district court erred when it denied his request for credit 
for time served. First, although Mr. Evans' state sentence was ordered to run 
consecutive to the federal sentence, Mr. Evans was taken to the state facility, booked 
in, and processed, and actually began serving his state sentence. Second, in light of 
the information known to the district court at the time that it denied his request, he was 
entitled to four days of credit for time served on the state sentence, as he was actually 
in the state facility for four days before being transported to the federal facility. For the 
reasons set forth herein, he respectfully requests that this Court order that he be given 
credit for time served in the amount of four days. 
B. Standard Of Review 
A determination as to "[w]hether the district court properly applied the law 
governing credit for time served is a question of law over which" appellate courts 
exercise free review. State v. Covert, 143 Idaho 169, 170 (Ct. App. 2006). On appeal, 
the appellate court will "defer to the district court's findings of fact, however, unless 
those findings are unsupported by substantial and competent evidence in the record 
and are therefore clearly erroneous." Id. 
C. The District Court Erred When It Denied Mr. Evans' Request For Credit For Time 
Served 
A sentence is imposed when it is initially pronounced. Mickelsen v. Idaho State 
Corr. Inst., 131 Idaho 352, 355 (Ct. App. 1998). Idaho Code Section 18-309 governs 
when credit must be given for both pre- and post-judgment incarceration: 
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In computing the term of imprisonment, the person against whom the 
judgment was entered, shall receive credit in the judgment for any period 
of incarceration prior to entry of judgment, if such incarceration was for the 
offense or an included offense for which the judgment was entered. The 
remainder of the term commences upon the pronouncement of sentence 
and if thereafter, during such term, the defendant by any legal means is 
temporarily released from such imprisonment and subsequently returned 
thereto, the time during which he was at large must not be computed as 
part of such term. 
(Emphasis added). The language of I.C. § 18-309 entitles a defendant to credit for "any 
period of incarceration" and notably does not base credit on any factor other than actual 
incarceration. 
The Idaho Court of Appeals has explained, "[t]he directive of I.C. § 18-309 is 
mandatory, specifying that a person shall receive credit." State v. Horn, 124 Idaho 849, 
850 (Ct. App. 1993) (citing Law v. Rasmussen, 104 Idaho 455 (1983)) (emphasis in 
original). Although the first sentence of I.C. § 18-309 deals solely with pre-judgment 
incarceration, the second sentence of I.C. § 18-309 addresses post-judgment 
incarceration and awards credit for time served for any time served after the sentence is 
commenced. 
According to the second sentence of I.C. § 18-309, "the remainder of the term [of 
imprisonment] commences upon the pronouncement of sentence .... " I.C. § 18-309. 
The Court of Appeals has recognized that this sentence "impl[ies] that all time spent in 
custody after sentencing is credited to the defendant's sentence." State v. A/berlson, 
135 Idaho 723, 725 (Ct. App. 2001 ). That court found that this second sentence 
requires "credit against a sentence for any time spent in custody after the entry of 
judgment, except periods of county jail incarceration that were served as a condition of 
probation." Id. 
6 
Similarly, in applying I. C. § 18-309 to a claim for post-judgment incarceration, the 
Idaho Supreme Court has found that it "notably does not base credit on any factor other 
than actual incarceration .... " Taylor v. State, 145 Idaho 866, 869 (2008); see also 
State v. Machen, 100 Idaho 167 (1979) (finding that credit for time served during a 
period of retained jurisdiction should be credited towards a sentence under the terms of 
I.C. § 18-309), overruled on other grounds by Rhodes v. State, 149 Idaho 130 (2010); 
State v. Teal, 105 Idaho 501 (Ct. App. 1983) (finding that defendant was not entitled to 
credit for any time spent in California custody because, "Teal's arrest and confinement 
in California, before he was delivered to the Idaho authorities, had nothing to do with the 
Idaho convictions") Here, however, Mr. Evans was placed in IDOC custody immediately 
following his state sentencing hearing, and booked into the IDOC facility to begin 
serving his state sentence. There would be no other basis for Mr. Evans to be at the 
IDOC facility, other than to serve his state sentence. 
Further, I § 20-209A, which appears in the section of the code relating to the 
State Board of Corrections, addresses credit for time served both before and after 
judgment That section states: 
When a person is sentenced to the custody of the board of correction, his 
term of confinement begins from the day of his sentence. A person who is 
sentenced may receive credit toward service of his sentence for time 
spent in physical custody pending trial or sentencing, or appeal, if that 
detention was in connection with the offense for which the sentence was 
imposed. The time during which the person is voluntarily absent from the 
penitentiary, jail, facility under the control of the board of correction, or 
from the custody of an officer after his sentence, shall not be estimated or 
counted as a part of the term for which he was sentenced. 
I.C. § 20-209A (emphasis added). 
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Thus section 20-209A recognizes that credit for any time in physical custody may 
be awarded when the detention is merely "in connection with the offense .... " 
I.C. § 20-209A 
The district court was aware of the following information when it denied 
Mr. Evans' request for credit for time served: (1) he had been sentenced in the state 
case on August 21, 2008 and immediately taken to the IDOC new inmate processing 
facility; (2) he had been booked in, and processed at ISCI; and (3) he was housed at 
ISCI for four days before he was removed and taken to the federal facilities. This 
information satisfies the requirements of Idaho Code §§ 18-309 and 20-209A that the 
incarceration during the period between August 21, 2008 and August 2008, was 
solely a consequence of the state offense. 
Mr. Evans asserts that, because the facts in the record show that he is entitled to 
at least four days of credit for time served, the district court erred when it denied his 
request for credit for time served. This Court should hold that Mr. Evans is entitled to 
credit of four days for the period of incarceration following his August 21, 2008 
sentencing on the state case. 
For the reasons set forth herein, Mr. Evans respectfully requests that this Court 
order that he be given additional credit for time served in the amount of four days. 
CONCLUSION 
For the reasons set forth herein, Mr. Evans respectfully requests that this Court 
order that he be given additional credit for time served in the amount of four days. 
DATED this 3rd day of January, 2013. 
Defender 
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